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ABSTBACT , . . a 

, The Yeshiva\ University court decision is examined, m 

which the faculty was included with admiaistrators as managers of the 
ttnl-versity, negating any right of the faculty to unionize. The 
decision is discussed in light of research on the decision-making 
pra:ess at colleges and universities and the rcles of professionals 
in' these 'institutions. The criteria "used by the National ^abcr 
Belations Eoar^MNLBB) to assess the status of ficulty as > 
supervisors,, managers, or professional employees, are applied to the 
activities of faculty memfcers in the academic decision-making 
l>xocess.' The refusal of the (NLEB to promulgate rules that would 
Clarify faculty employee status is criticized, and suggestions for 
resclyin^ the iUncer taint y created by the Board's adjudication process 
are offered." (Author/MSE) ; 



«**»«*♦♦♦%♦♦♦*♦*♦♦•* ♦♦♦♦♦.♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦^ 

* V •Beprocfuctions supplied/ by EDES^ ate the best that can- be; m 
,V , frcm the original doctiment. 
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• COLLEGE FACULTY AS "MANAGERIAL EMPLOYEES'; : 



'IMPtlCATIONS OF THE YE SHIVA UNIVERSITY DECISION FOR FACULTY UNIONIZATION 

Barbara A, Lee^ ^ / . 



A' 



V 



^ The dkcisidn of the National I^abor Relations Board (NLRB) in .1970 to assume ^ 
iurisdictiin over* labor relations in private institutions, of higher education £n-ltiated 
near'^y a dctcade of conMj^t, confrontation, and uncertainty over the role of faculty 
in the govirnance of colleges and universities.. Despite the upheaval which the 1970 
Cornell University decision (183 NLRB 329). engendered in Tabor relations within' ift 



at 76 privat 

/ • 
p. lA). Cor 



e institutions' had fc 



higher education, .the unionization pf faculty at private colleges and universiti^es* 

had proceeded with f^w signif<icant challeng-es/ through thfe summer of 1978, for faculty 

oi/ied bargaining units ("Special Report //12" 1978, 

siderable expertise iL the specialized area of contract negotiating* in 

aa academic setting had developed, and it appeared that academe was le.^rning ,to live 

with, if perjiaps not to welcomed formalized bargaining relationships betweei:\ faculty 

and .adnKLnistratopfe at private abd publid colleges throughout the country. 
^ ^^'^"''^ •/.■■■ . j 

A decision by a federal Appeals Court, climaxing a four-year fight by a ^mall 

\ ' . . ■ ■ ^ '/ ■ ■ ■ ' ' * ' ' \ . ' * 

private university to avoid collective bairgaining with its fac,ulty,' rai&ed.^apew maiiy 

of the issues whidh Kad been/debated earlier In this' decade. Is the role of faculty 



in the policymaking and gove/rna^e process of an* institution a managerial one, or 
.is i&.a concbmitinty of t>ei/r Vrofes$ional responsibilities? When faculty and adminis- 
trative decisional roles cjterlap, ^ho is managing the institut;ion? And because both 

txilty And adminiptratoT;'fe are professionals trained in specific academic disciplines, 
do/ their overlapping interests as professionals require that their employee interests 

considered! virtually/ identMcal? • . ' i' 

■ ■ ' i' . ■ / 

This pap^ examini^s the Yeshiva University d,ecision in the light of research on 
the decisiorim^king pr|>ce^s ^ colleges and ^n:^ersities and the roles of professionals 
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in these- Institutions. The criteria used by the II^RB^ to assess the status of faculty 
as supervisors, managers* or prof essdonal employee s^ar;e applied to the activities of 
faculty members in the academic decisionmaking process. The refusal of the NLRB to 
promulgate rules which would clarify faculty employee status is criticized, and ^ 
suggestions for revolving th'e uncertainty created bythe Board's adjudication pro- . 

cess are offered. . ^ ^' • 

< 

The Role of Faculty in the Policy Process 

The friction between professional employees and bureaulcratic authority structures 
has been well documerit ed (Scott 1966; Clark 1970), Blau (1964) found that professional 
have. undergone long training to acquire specialized knowledge or expertise, and that 

. \ . ' ' ' ' ^. . ^ 

norms developed during this training engender a strong desire for autonomy ovpr their 
own work' ana the conduct of thei?: profession, DorVbusch and Scott (1975> documented 
ah especially firm conviction h^Id by college faculty that the only l^egitimate evalu- 
atigrB'bf professional capabirities and decisions on the direction of the institution's 
academic*^act;'ivit|es were those made by the faculty themselves. Professionals expect, 
and dften assuj^ie, , considerable authority in the policy process o£ an organization 
based not on their .hierarchical .authority within that organization, but on their^ 
specialized knowledge and the 'deference of their professional colleagues (Scott 1966), 
" Despite earliet writings which characterized cojleg^ as communities of scholars • 
(Goodman .1962; 'Milleft 1962), it is generally recognized that academic organizations 
'^e political systems . (Bald»idge 1971), subj ect^ to' the vagaries of fluctuating par- 
ticipation >(Milfcrath 1965), charismatic leadership, and intra£--group conflict (Coser - 
1956). A recent theory of the policy ptocess at academic institutions has character- 
ized than as "organized anar^ies"^ which suffer from uncertain goals, unclear ^tech- 
nolqgy, and fluid participation Sy organizational members in the 'decisionmaking pro- 
cess (Cohen and .March ,X9?fA) . Although the concept of ''shared authority" between 



- .. ■ _3- . 

' / • . ■ - - " . . 

faculty and administiiator 3 describes the academic decisionmaking process on a sub- 

sti^tlal number of college campuses (Mortimer and >icConnell 1978; Keeton'1971) , the 

amoupt and scope of decisional authority exercised by faculty varies considerably 

•* * . 

among institutions, and often wi£hin them as well. 

This diversity and ov.ierl^p of decisional roles and a^ithority explicates any ^ 
legal analysis of the degree of * 'managerial" authority, possessed by faculty, acting 
either as individuals or collectively, for the purpose of * determining their legal 
right to organize and bargain /collect iveVy. The line dividing ptbf essional"^ Influence 
over institutional .decisions from the effective power to make tlki^e deci'sions has 
yet to be drawn at most institutions, whether or not they are unionized. The Court 
in the Yeshiva Universit^y - decision has drawn that line, including faculty with adminis- 
trators as managers of the University. Should the reasoning used by the Court 't'b'^^ 
draw that line be upheld by the U.S. Supreme Court, it will have significant conse- 
quences for the role of\faculty in the policy process at all colleges and universities. 
Faculty may then have to choose be.tween active participation as '^managers" who. are , . 
not permitted to unionize, or token^part icipat ion in tl/e policy process in order to 
preserve their right to organize and bargain collectively., 

NLRB Attempts to Cope with Collegiality 

When Congress passed the National Labor Relations Act (NLRA) in 1935 (29 U.S.C. 
8151 et ^seq .), it could not have foreseen that thirty-five years later this Act would 
be applied to college and university faculty. The language of the Act, including its 
def ihition'^of employees ^and supervisors, is mo^e appropriate for employees of industria 
and commeircial bureaucracies than it is for faculty in **loosely-coupled'* colleges and* 

,ujaiversities (Meyer, 1975) . y ^ \ . ^ 

/ ■ ) ' ^ 

But it is this Act that t^e NLRB must avnlv when certifying a union and making 




determinations on the composition of Jbargainiitg units . In its hearings and decisions 
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on. faculty unions the Board has had particularly troublesome problems^in two areas, 
the areas which are the focus of tne j^hiva decision: the supervisory status of 
some (or fll) faculty, and the extent to which faculty perform ''managerial" dutie^. 
" *• 'origroijs specifically, excluded supervisors from coverage by the Act because of 
^the potent i!al conflict of interest between a supervisor's loyalty to managemeat and 
the concerns of "rank-and-file" 'workers were the supervisor to be inclucfed in an em- 
ployee bargaining unit. Section 2(11) of the Act defines a su{)ervisor as ^ 

any individual havkng authority, iri the interest c^f^ he employer , * 
to hire, transfer, suspend, 'lay off, recall, pronfcFe^ discharge, ^ \^ 

assign,, reward, or discipline other employees, or responsibly to 
direct than, or to adjust their grievances, or effectively to ^ ' 
^ recommend such action . . (emphasis added). 

' In^most bureaucratic organizations, few employees, possess powers and re^sponsibilit ies ^ 

''^^"^^hich put them in the supervisory category. However, faculty at numeMHS colT. 



>ineges and 

universities participat^i^ct ively in decisions' affect ing faculty status, such as 
hiring, promotion, tenure, nonrenewal, and grievance! adj us tqient, as well as decisions, 

' ' / } 

•/«n matters more related to theix- "academic" roles', ^uch as curriculum or admissiofis 
' standards. A cursory evaluation of the breadth of. faculty governance sqt^ities ^ 
might indeed cause a layperson to categorize faVulty as "supervisors." 

However, the NLRB has refused to agree that f aculty^re- supervi»t5?^ . \^he 
.reason cited most often by the Board is. that faculty decisionmaking powfer is exercised 
by the faculty as a group; that no indiv^ual faculty member has "the power *t6' make 
decisitjns affecting faculty employment or worki^ conditions /.see, 'e^g^, ^rdham ^ 
University , 193 NLRB'134 (1971) aVd Northeastern University , 218 NLRB 247 (19751/. ^ 
ded to the limitation^ of decisionmaking power becau^e^^olT^t s collective nature 




is tli(e administration's ability to accept or'disregard faculty recommendations^ at 

/ \ ^ 

wiM, The Board declared th^t faculty were, not supervisors hecause final decision- 

/ ' ' ' ' ^ ' • ' 

Iking" authority is vested in the 6oard ofi'rustees, and faculty decisions are'revigw- 
ble by higher-level administration, ^^e specifically, the' BoaVjJ.no ted that the" 
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Trustees did not^-delegate managerial power to ''ie faculty ( Adelphi University , p. 648), 
and tliat .administrators accept faculty recommendations out jof def erejice to ttie 
faculty's expa^lse^ and professional Judgment, but that managerial responsibility 
. remains with the administration ( Northeastern Ifaiversity , p» 257). 

A se(>ond argument used to defeat assertions that faculty are exempt because of 
their supervisory status is that the Act defines a supervisor as act ing , "in the in- 
terest of th^ employer." Here the faculty goy.eroance role fails to meet the super- 
visory test, for faculty decisionmaking, whether in personnel matters, curricular or 
other "academic" matters, or budget recommendations, is exercised in the interest if 
the faculty. IndividMls elec^^ed to serve on faculty governance committees are ex-^ 
pected to represent the Interests of their, faculty peers, not the interests of the 
administration. While many have argued that in a "community of scholars" there is only 
one interest — tjiat of the academic commun^y — clearly/^" decisiofis -delated Jo facuj-ty 
personnel issues and academe or curricular matters. 



faculty are expected to, and do, 
exercise iJ^ljertf^rof >tesional ^d^^ in behalj^ of themselves and their profes^^nal 
colleagues (Finkin 




' A third^rgument negating the^^^^Jity as supervisor" concept is that an iodj.- 

\^dual is classified' as an employee or a supervisor based on^ the^ower which accrues 
to the iridividiial's position, and not upon a determination of whether or not the 

^ .1' 

' individual exercises t,hat jpower (KaHh 1973, p. 119). In previous labor disputes, 
this t^est*has elimin&tkd f rom ^employel^ bargaining units those individuals who^pps- 
sessed supervisory (powec but did not exercise that^power. Conversely, faculty, who - 
exercise some influence ^j)v^er institutional dec l^sionma^ing because "^f tHeir professional 
judgment rather than becausft of their position^ in the managerial hi^rchy 'should . f? 
not be classified as supervisors/ " . ^ \ ' 

While th^ yeshiv^ opinion concludes that faculty ma'y not be supervisors, it 
S argues that they a^e "managerial employees" and thus exeJ^t fromthe Act. The Act 
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does not defind a '^'managerial qgployee," but decisionsT by me NLRB-and federal courts 
in. cases related to business and industry "have Hevelopec' several criteria to describe /' 



a "manageir^ia'l employee. "•^ TJiese employees, although they laay not be ' supervisors, are ^ 
"sp^closely related to or aligned, writth management as^to place the employee in a 
position of, conflict of. int,«|:esr. between .his .employer on the Ane, hP'^d ajnd his fellow 
vjforkers on the "other'V' /NLRB v. B'^11 Aerospace , 416 U.S. 267^ 273 (19740., citing an ^ 
^ * tolll^r Sevefntfi Circuit case/. Foi: the r^sons 'discussed earlier, it VouYd be un- 

ugual to argue, that most individual faculty members are more closely aligned with the ^ 

interests of "management or theC ^ministration, than they are with the interests of 

" . , • ■ ■ • ' 

Y their faculty peers. ^ ^ * $ 

The R e f 1 Aerospace decision lists -a second criterion for a manageriaj. employee, ^ 

1 ' ■ r . > ^ ■ 

the individ\j,al is ^'formulating, /determining"s^nd effectuating^ his employer s/; 



sayi-ngjfthat 



1 



policies^or has discret itn,^ indepen*otit of an eml^loyer * sNas^tablished .policy , in the \^ 
' * performartce o\ his.^duties"^(p. 273).^ While thesL^<;:tivit ies begin to sou^ more ^ \f 
, descrii^ive'of thej^aculty role in governance^tt^y ascrib^ more decisionmaking power 
. to a jnanL^erial * employee than a faculty member possesses. If a collljctive faculty ^• 
recommendation is acpepted by .the^administratibn and ^ comes institution's! po^iy,/* 
it Is because the adjninistration chooses tfo accept that particjiilar rfe^ommendation, ' 
\^Jj>(iu beQause the f acmt/ grovp is acting in a managerial capacity. And the 'discretion 
exercised by a f acuity ^^^bj^r *'in the perfo^ance of his duties" results from ack- 



nowiefgment of professional expfjrtise a^pd administrative deference to the^judgment of 



an individual about t^hat courses he< or she \d.ll teacli and the'^content of those course^. 



That deference\to faculty judgment is customary pi;;pf essional pract-ice; it is not an 
allocation of m^jnagerial authority. \ 



k Ascribing managerial status to «n employ'ee assumes that, the indiv|^4fial is acting 
r^n behalf df' 'management 4nd is accountable to management tor the decisions made?' by 
that individual (Finkin 1974, p. 618). But faculty are evaluated, both by their peers 



1 
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ail^ by administratatrs, op their scholarly ability anci pi^Odiic't ivity, th :ir teaching, 

J ' ' < * ^^i^ • ' * ' ' 

fnd their seryfce/to the ao'aj&i^c conmunity (Dornbuscl^ and Scott 19~'>)'. They ^re 
^pected to exercise- their indeperldent professional j-udgiment as>advisors to, hut^not 
'* representative^ of, management (Petition for a Writ of Certiorari 1978, p/ 22),. fhe 

.Impact that an „ ind iv idua 1 faculty member or a group" of faculty may have on the forpiu-*- 
. latiori of. institutional policy is a result of' prof essiofial influence, not of formal 

■'^ '\- ' ' ^ . : ' ' ^V. ^ ' ' 

. ' bureaucratic authority (P^inkin 19'74, p. 615). o 

^ The NLRB has maintaified that college and university faculty are 'Jprpf e&sional ^ * 

' ■ 1 ■ ' ■ l 

employees" and are ent/itled to organize a,nd bargain collectively An amendment to 
the National Labor Relations Act in 197^ added this category rff employees %to the 



Act's coverage: ^'^A ''prof ession^X employee:" iS| 



(a) any employee engaged/ in work'(i) ^r^taina intellectual jand 
• varied in character . . ^ (ii) i-tivolvlng the consistent exercise^of ^ ' 

1 discretion and jifdgmfcnt in its perforjriartce; (iii) 6f such a .^^ig^^Qter 
^ that the output produced or the results accomplished cannot -bestan- 

V ^ dardized . . \ (iv) requiring knoOT-'edge of an advanced ^type in, a fi^ld 

' ) -of science or learning customarily acquired by a prolonged cours^ of 
\ specialized IntellecWa^^tB^ructiqn and study . . . jsif^.^lil^y 

C^The dtefinitidn also^ includeis ^yilihdi^l^^ whb'^has courses of ^peciali 

int ell ec4^al instruction" and who is ^'performing related^rk under'^he supervisio 



/ 



of a "prof essional per'son to' qualify ^If^fffelf to become a professional employee. V 
The Board ha$ ititerpreted this sectioti of the Act a requiring s^parat e^prof essional 
" ^rgaining un^ts which may include botrii professional employees and their "junior. 



proffe^LsiQM assistants,/' such as teaching assistants and resear^ assi5|:ants xCEin 

note 



1977 , p. 810). vEven though a faculty member stig^rvises one. or mort gfaduate student 
' the Act's definition of X provisional employee permits the faculty member to be 




irffcluded in the professional bargaining unit;. 



' Axhe Boards <ja.st languished b^ween prof essJbna^^nd managerial employees ^^n its^ ^ 
te<^i«ion^pn the managerial status of professional engineers in General D ynamics Corp. 
B|re51.'y(1974') . In denying that the engineers we^e managers, ^the Board * 
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explained that ±anageifial||ptatus . ±s reserved for those in executive-type' 
positions, thqse who are -closely aligned with management as true reptesentativc > of 



manag^ent" (p, 8,57), They w^t-^rxi to ^eicplain that^ the cpnsistent exercise of dis- 
cretion and judgment was a characteristic of professional competence, and did not 
gran\ manageria?*. authority tC? the professional. Even the ^^otent ial for influencing ^ 



• tbe direction of company policy was a componejRt; of professional status, an^ was not 
enough to confer managerial ^ authority upon a professional employee (pp/ 857-858), 



Also, the vexereise of some of the functiOTis included* in the statutory d*ef initio ly of 



a sUpervlfsor does not cdn^^ey managerial statua "wili'^ it is exercised in the gen- 



^uine manaaerial sense" (p, 858), Characteristically, the Board did not Elaborate 



n what constitutes a. ^'genuine managerial- sen^e,V 



TJie inclusion ©f professional employees wifhin coverage of the Act recognizes 
^Jhat dqspite the authority to exercise discretion and independent judgment in the 
performance of his 015 her professional duties, th^ prof essiona** tias. emplo3mien^ ift| 
vterests which may differ from t|?bse of management. Faculty df ten ins^t upon paY- 



Dntracts ^ ' 



ticipat^ing 4n* in9titutianal poMcyiiiaking as much to protect tjfeir ^employ rj^hts 

. . ■ . . ■ -^z - . ■ 

as to contribute their -prof essional j/udgment (Pet jjtion p. 25; Lee 1978) 
'between faculty and management at col/Leges and i^iversit ie's have ipcorporatM gilar- 
arit^fife of faculty p^t iQipatioij^n ^vernance in order to protect the faeulW's 
employee '^rightSj not tp^^ant them manageriarl stat^J^s; 

Because pf the differences between dec is lf)/ima'king in a bureaucracy and within 

. \. 3 : , . • / \ . . . , 

a college or university, the ^TL^B*''''SM the couri;s hav$ admitted •« some difficulty in 
applying .the statutory defin^iohs and exemptions to academic faculty who actively 




In fact, as the AAUP has pointed oiit, if pjjarticipation^^ goyernancTft^automaticaHy 
classified faculty Ik managers, contracts incorporatijjgi-^^v&rnance clause^s^uld 
Inkediately destroy the faculty's right to bargain o^fllectiv^ely and would- in^a^date 
• the contact (Brty of^MUF 1978 , p. 5), ' 
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participate in institutional governance.^ They have reo^ngnized . the" dual forms of 
> -bureaucratic and prof e.ssional authority oil campus (see, e.g., the Kenne"dy concurrence ^ 
to thfe Northeastern* University decision, p. 257) They ^have vaeHlated- on the inclusion 
or exclusion of department chairpersons and part-time faculty from i:he professiopal 
, bargaining unit (Kahrt 1973). However, until the overturning by t^e Second Circuit 

Court of Appeals of^the Board's decision in the Yeshlva University case7]\here had'^ 
.-been no successful chatlenges to the Board's insistence th%t lull time ^faculty v»re ' 
nonmanagerial prof essicfhal ^^ployees who had -rhe right to organize and ibargain col- 
i lectively. ' " ' , " 

• Analysis and Implications of the "feshiva Decision 



Tha announcement on July^ 31, , 1978 tihat the Second Circuit* Court of Apf)eal^ had 
overruled tlie NLRB In the yeshiva University case s^nt shock waves throughout unionized 
•higher education. The court, clas^sifying faculty as -"managerial employees," upheld 

' ■ ' : ' ^ • f • ■ • . " • 

^he administration' s refusal to< bargain, and exempted the faculty from coverage by 

the NLRA. ^ . , " - ' - , 

Although the great diversity withinr. higher education p^^cludes comparieop of 
any one inst itut ion-'^with the '*fypl^al'' college ][)r university, Vesl^y a University is ^ 
not^likjfe many "mature" privat"e universities whose faculty-participate actively in 

inst^ltutional governance. Neither the Board nor the^Court, however, based any ''factual 

. , . . ... 

or legal, findings , on /similarities or differences between Yeshiva and other unionized^ 
institutions, but based their decisions solely on the role of the/faculty in the 0 
• ^^dectsionmaking process'. * ^ ^ ^ ^ \ 

Althoilch a detailed analysis of the governance process at Yeshiva is beyond the 

• ^ ' i ■ • ' ' 



/ 



The Boartf admitcid^JfiKits Adglpifi decision that "the concept- of colle^giality 
does iiot square with the tVaditionaJ^ aiitl>6rity structures w^th which thii' Act was 
designed to cope • • • (p. \648), . p ^ r 

..." ^ \ 
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s^aDBi'I several facts-related to gov err 



• scop'e' of ^h49^apBi',' several 'facts-related to governance at that University are 
\rertWfi6tt±ng'^ ,Yesl}iy^ Is a small ptiS/^te yniversity focusing exten^j-v.ely on Jewi^^ 
xuiturai •and.rfaigiQus studies. It, enrolls appp^imately 500 ^full time^Students r 
"^slig^itl^ ove't' TpO'prfft.'time sl^identsv- The facu^y* who. were tLp be included in 

/th^];^rgalti'4Bgfi*i^it^ nuipbereji ^09, ^^nd^^^ere* divided among ten colleges and school^// 
TBus, 'the'^laifge'st academic- divi'sfon had' f orty-steye'n faculty divided into several de^ 
p^irtments. One -graduate school had fhr^e full time faculty members /NLRB v.- Yeshiv^ 
Universi_0 , 582 p2d. 68ef 690 (1978)/. 1 Clearly, faculty dec is^n groug^s fo/ issues 
of departmental or school/college polioy!jMere quite small^l 

"•An Executive Council, appointed by th^ President and consisting of the deans 
or directors of schools and colleges, plus somen^directors of administrative divisions, 
recommends policy and procediife to the President ( Petition , p. 4). A budget committee, 
aitso*appointed by the President arid consisting of the Vice President for Business, 
the Registrar and one dean, formulates budget for each school and for tV^ institution 
as a whole. ,This cofhmittee also develops financial guidelines for hiring, salary, 
and promot ion /reviews the budgets of individual school's and colleges, and submits 
them with their recommendation tcr* the President (Petition, p, 5). J^e Faculty Handbook 
which contains policies on fai:ulty personnel* matters and describes tjie fa'<iulty role 
in academic decisionmaking, must be approved by the Executive Council, the jPj:0^ident, 
ancf the !fioard "of Trustees (Petition, p. 5). The Executive Council sets University-^ 
wide policy on required teaching J^d, sala^Ty scale, aind tenure, sa^bbatical* and 
retirement (Petition, p. 6). The Second Circuit Court did not find it significant 
that these committees may, and on several occasions have, overruled .faculty 



■ — ^ 

^The unit did not include -facultys^rom "the College of Medecine, the Graduate 
School of Medical Sciences, the Yeshiva High School, the Theological Seminary . 
and Cantor lal Training Institute, and copyiunity servld^e programs. It als^^excluded 
part time faculty. v. ^ 



« * 
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^ , ♦ it/ . " , .J . 4 * . O ^ 

— \ . . • .;■> - ; .. ■ -111 • ._ 

recommendations (5^1 F, 2d at 693^ • ' - ^ • 

. • In addition to £he administrative committees described;, ^bove, considerable ' , 

, < • * , . . • '-^ , 

dec iSicftima king power* is^ vested in the Vice President f or .Businejy^ Affairs- He^has 

an "effective vetio" over all salary recommendations, promotion and tenure r^commen- 

'■*«.. ' ^"^^-'^ • k * •« ' ' » 

^ dations', tuition ^.ncreases, and budget decisions ( ge^tition , pp- 8-12), The -Vice 

• ^ % - .* ■ * ^ _ . ") 

*i President test'ified that he held informal discussions- with dekn^and directors to 
)^ explain f inalicial or policy limitations before a faculty gtoup submitted its recom- 
mendations "so they /The-^acultx/ don't have to be turned down" (Petition, pp- 8-9) • 
He also testified that'.f acuity recommendations had influenced his decisionmaking in 
the past ( Petit ion , p. 11). v**^^wever, the Vice President did not testify tha^Tuniversity 

' ' Vj. ■ . 

policy impelled him to accept faculty recommendations as his own, Jndeed, bis testi- 
mony showed thaf "a continuous process of discussion, informal negotiation, and 
compromise" exist s at Y^shiva ( Petition , p , 24), a dynamic pr^oc ess-- that characterizes 

'i * 

\ 

' governance at a subs'tantiai number of colleges and universities, irrespective of 
their unionized^status. 

In October 1974, the Yeshiva University Faculty Association petitioned the NLRB 
for certification of a bargaining unit consisting of all full time faculty at 
Yeshiva with the exclusions mentioned earlier. The University opposed the petition. 



'•ft. 



contending that its faculty were .managerial employees. The NLRB, after twenty-one 
days^of hearings, rulecf that the faculty at Yeshiva Were non-managerial professional 
employees and ordered an election /221 NLRB 1.053 (1975^7. Tlie union won the election 
by a "substantial margin" (582 F,2d at 689), but the University refused to bargain 
^th the union. In February of 1977, the |lLRfe issued a complaint against Yeshiva 
fdr refusal to bargain, granted supmary judgment against the University, and" ordered 
it. to bargain. In ^tober 1977,' the NLRB sought enforcement of its order in the^ 
Second Circuit Court of Appeals. 

The Court, after examining the faculty *s role in 'decisionmaking within each of 

. • . • 14 '■ • ' ' 
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' ^ ^^^^ 
tie ten schoo/s^and colleges whose faculty, sought to bargain, concluded tkat^the 

faulty "acting at times throu^\i committees .or department chairmen, and at other 



times as a body, exercise sujJeryisory and managerial functions 



(582 P^..2d • 



at 696). The Court continued that the full time, faculty "i^hout question effectively 



recommend the hiring, promotion; salary and tenure of th^^f acuity • . in a manner 

which- can hardly be, described as routine or cle^rical'* (p, 696), The Court, based 

■ -. * '• * ^ 

these conclusions on the . practice-' of deans and ftigher administrators of accepting 

faculty recommendations bh faculty personnel mattei's, curriculum decisions, and 

• ■ " • .■ y 

academic policies. The Court focused primarily on the practice of fhe (lean or director 
of each school' or college almost always to concur with faculty Recommendations, The 
Court was impressed witi the testimony of t^ deans who felt that they' **did not have 
the right" to overrule faculty dedisions pn personnel and academic decisions (pp. 692- 
693), Howe'^er, "^his disinclination^ to bverrule faculty decisions^ st^iraned from pro- 
fessional solidarity rather than the .dean's lack of authority to pverrole faculty, as 
the opinion shows. " . 

The Court at one point emphasized the faculty's ability to reduce a tuition in- 
crease proposed by the dean. It did nqt give^ ^qual weight to the concurrent faculty 
decision to increase student enrollment (p. 693). Throughout the opinion, the Court 
focused upon the administration's Reference to faculty views, and concluded that the 
faculty, in making "effective recommendations,*' was managing the university. 

The Court, in labelling faculty "managerial," neglected to analyze the account- 
ability and responsibility of the faculty in its managerial role. * ^ 

The crucial consideration is not whether the University administration 
has cho6en to obtain, the faculty's views on many important matters, 
but ra;ther whether, in carrying, out its responsibilities, the faculty 
Is functioning for management and therefore is accountable to it for 
, the acceptability of its recommendations, ^ 

^ ^' ' ( Pet it ion , p, 23) 

- ■* 

Instead, the Court found that|^he success of the faculty in persuading management to 
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accept its recomm«ndations resulted in the actual collect ive exercise of managerial- 
authority. The Court did not consider the impact of less collegial president upon 

the faculty' s power to "manage" the institution, nor did th^e Court cite any fiprmal 

.... '"^^ * ^ • . y ^ • 

organizatJlonal source of the faculty's authority. Apparently \he fact that 'faculty 
recommendatibns were usually followed, based on professional deference on the part of 
the administration, was suf f icien^^ to ej^lude'^them as managers in the view of the 
Court. . " . • ' 

» ; I .. . • ■ ; ^- 

The CourD then analyzed the four points cited by t;he NLRB in its finding that 
^eshiva faculty were nonmanagerial prof es^gn^l * employees. It disputed each of. the.*. 
Board 's.^findings that the faculty are professional employees who act collectively in 
their bwrf interest, and are subject to the final authority of the Board of Trustees, * 
A brief review of the Court's position on each of these points is useful, for it 
further explicates the Court's view that informal^ decisional authority or influence 
accords managerial status to a professional employee. 



The Court agreed that Yeshiva's faculty were profeWP)nal employees, but stated 
that professional status does not preyent an individual from being c^ategorized ajs 
a supervisor or manger. The Court faulted the .NLRB for failing to distin^^h^e- 
tween activities which might b,e managerial within a business "Organization but are 



clearly professional on a college campus (582 F,2d at 697, n, 13), The Court found 
tha^vfaculty played a "crucial role"' in determinj^ng much of the ^academic policy at 
Yeshiva, and thus that the faculty were "substantially and pervasively operating the. 



The Court did not address the informal negotiating and mutual influence among the 
vice presidents, deans, 'and faculty, ^Few studies of informal power and influence in 
decisionmaking exist, for the process is' elusive and difficult to atialyze. However, 
it could be argued that the administrati^on advifees deans of the parameters within 
which an "acceptable" faculty decision must be reached and the faculty, having operated 
within tKose pars^meters, is able to arrive at a decision already determined to be 
acceptable to the administration, 

■ '-. ■ ' 't ■ . . ■ .-^ 
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enterprise" (p. 698). The Court cbuld, not se6^^ the close parallels between the pro- 
fession^J. 'engineers in the General ' Dynamic s case describe^ eariief A213 NLRB 851 
(1974XP whQse advice, based upon their* prof e^sion'al expertise, influenced; management 
"on occasion" to ma-ke policy changes, and the faculty atiYeshiva, who the Court found 
to be "IJ^rgely responsible' for the cotiduct and direction of an institution of higher 
education" -(582 F.2d at 698).. The^Cburt did not address the test for /supervisory 
power, described earlier, of organization^ delegation of supervision rather th|in its 

mere exercise, nor did it explain the role of the. University Executive Council, 

; ' , ' ^ ' ■ ■' / : 

vice presidents, or President in the decisionmakiiig process^ • 

Th/^Court then attacked the Board's long-held' precedent that the collective, y 

rather than individual, exercise of decisionmaking authorCty does not confer, manageri 

Status, (see, .e.g., the NLRB's decisions in th& Fordham and Northeastern University 

cases). While the court admit'ted a "logical difficulty" in^holding an individual who 

do.es not supervise any other individuals to' be a supervisor (582 F. 2d at 699), it ^ 

attacked the Board ' s previous interpretations of the supervisory provision of the Act 

as "inconsistent," and asserted that collective supervision was not considered by 

Congress when it enacted the Act and thus was a "reaspnable interpretation" of ' * 

. . . ■ I . . ■ ■ ( 

Section 2(11) (p. 699) , despite^ the explicit definition of a supervisor ' in tfiat 
section as an. "individual . " The 'Court concluded that neither the Board's crit^ia 
nor the Act limits managerial status to the individual exercis^of decisionmaking 
power, .and asserted that if a board -^^of directors (clearly ;majia^rial) makes aroup 
decisions, then faculty' group decisions may also be considered managerial.^ ft 



^Throughout these first two rebuttal ^pgint s, the Court continually placed the 
burden upon the NLRB ' to. prove' that f^lty are not managers and, in the absence of 
that proof, assumed them to. be managerial employees. Witjiout launching into an' 
extensive examination of the burden of proof rules anJ the value of precedent in ' 
agency adjudication, it is still interesting to note that the Court was wil^ling to 
view prof essional employees a s^ managers until they were proven ottjerwise. 



The tb4.rd point which the i.Qurf attacked was^ the NLRB''|s asrsert ion^ that . Ye^hiva 
facultV acr In their ^owrv behalif, and not in .the administration's int^rfest^. The 



r 



Court disa^rLed with this assertion ^lely because the^adminis'tra.tian "so rarely 

•nterrered*7with f aduil?y , decisions, .*;^hd conclyded^that faculty and Administrative' 

Interests \/ere "co^^ii^tMsiv^e" (p. 7(30). Testimony frdm deans who denied a difference 

./.'•] ■ V^-'^^ ' . , • . ■ ■ • ^ ^ • ' ' • ' ^ >^ 

of interest between themselves ahd the faculty was controlling*. The .Court neglected 

to cotisid^r the unique acad^ic system of7 an institution of higher education 

!tn Whidh./f^culty tend to hold primary ^allegi^ince to the^r profession and their- pror 
fessioWl colleagues over their . institutional allegiance (Clark 1971), and a con- 
comitant value sy St ear which tend s' to denigrate managerial or administrative interest^ 
and to/ esteem ap>^deiriic and faculty interests (Lunsford 1968) Because of. the very 

. small /size of each^ school and college within Yeshiva and th^probable< close working 

' relat|iorfship, b^ween t^ deans (many of . whom ^each aV least one course) and the 
.faeulfty. It is not surprising that the deans would feel th^t their professional in- 
t^rJsts coincided with those of the faculty. The Gauxt dl'd not compare .the interests 
43f |lhe vice presidents and rhe President with those of , the faculty. The Court (citing 
Kfl^jii 1973, p. 68) assorted that tljere wasW significant divergence between faculty 

"and administrative g^als,(582 F.2d at 701), but did not explain why the faculty 
'elected a uAion "by a substantial margin" to represent its 'interest s (p. 6«9). The 
election results' are dlf*ficult to explain if the interests of faculty and adminis- - 
tratprs at Yeshiva were identical. ^ 

The .Court nfede short work of the Board's contention that^ because the faculty 

/was final* authority of the Board of Trustees, it did not have manage^ 

status: ^^ M^ this.,point is the Board's Weakest ^arg^ment, for supervisors and 
wandgers in business and industrial organizations are ajlso subject to the authority 
of a board of directors. However, the Court neglected to recognile that faculty 
are not * account able to the Board of Trustees for their recommendations, akare 



supervisors and manag^ers in .business and industry. Admihistrat ive and trustee 
recognition, of the faculty *s prof essional judgment Is responsible for their deference 
to faculty recommendations in institutional Volicytnaking, an organizaeional arranger 
ment^whlch is typical of many organizat ions wftose employees &re prof essionals 
(Finkin 1977, pp. 808-809). 6ut faculty are not di^Biissed if the Trustees dis§gree , 
with theii: recommendations,' for the faculty iembefs' tt^Te^in governance' is- incidental^ 

• ■ , -,1* ' . 

to their responsibilities* to teach, perform research, and serve tjie ^academic community 

One filial grgument by the Board remained, .which the Court^glossed ove^. Federal 
court precedent dictates that administrative' agency orders should riot be disturbed^*^;^ 
unless they ^r-^ "unreasonable'' /Kendall College v, NLRB , 570 F. 2d .216 (7tfi Cir. 
1978)7.. The Supreme "court agrees that a court should "accord great, weight to the 
longstanding interpretation placed on, a statiJte by an agency charged with its admiri;is-' 
tratiorf (41<U-S. at 274,. 275), Despite opposing precedent>^-the Court ' in the Yes^iiva 
icgse found that the Board applied 'Wj ustif igd, arbitrary standard's" to the deter-^ 
Wnation of faculty statu/, and therefore could justify its denial' of the Board's 
order that the University bargain with its faculty. Because of the Court s focus 
on faculty activities; alone, and its neglect of the role of higher-level . ac^minis- 

9 * I * . . . 

trators in the policy process at Yeshiva, it is questionable th^t t^ie^facts of the 

Y^eshiya situation support the Court's refusal to support the Board's interpretation^ 

' . . - 

of the IJLRA. • " . . ' ' - " ^ 

" the Role of Rqlemaking ■ . | . , ' ,. 

The NLRB has been sharply criticizWd f or . its refusal to conduct rulemaking in' 
regard to the unionization of faculty members (Kahn 1973; FfnUn 1974). In 1971, the 
AAUP 'filed. A>et it ion with the Board requiting that it promulgate rules to 'define 
the bargaining unit status of academic em^oyees such as department heads, librarians, 
and counselbrs-. The Board', fearing that the '^^optipn' of ' rules- would require their • 
rigid application in widely varying circumstances, refused, preferring to proceed by, 



-17- 



adjudlcatlon on^;a case-by-case basis- in. tl)e new'and uncharted area of higher education 



-As a result, it^ decisions have been ixf-^ 
and confusion exist nearly a decade -aftfer 



:ion over private fiigher. education. 



unionlzatipn (Flnkin 1974, pp. 64^-650). 
consistent, and i considerable uncertainty 

•' ■ '■■'"■■2 ■ ' 1 • 

the Board firsti assumed jurisdictj 

*'* The t.enor of the Yeshiva opinion is highly critical 9 1 the 'Board^f or its refusal 
to use the rulemaking process (582 F.2d at 703). The Court also criticizes the 
Board for , insisting upon adjudication of each case* while applying precedent from pas^t 
^<£^isions to the^instant case with^lit a written justification bas'edjupon the fact^s ^ 
; A of csach ojjj^e. Anothet court, in another decision, has^also sixg^esJtecLathat. rulemaking ^ 

2 Board 

I ^ ■ -( 



. wulU be helpful ta the unit determination processjj' whii^admitt: 



1 



has- the discretibn to' 'iffhoose its met ho d^ of decisionmaki: 

University v. NLRB , 57-5 F.2d 301 (1st Cfe. 197&), ij^tlt 

No. 78-67/. Board decisions concerning faculty bargaining^:^K'^^;^ve been called 
"laconic" with "mechanistic results" ( Respond ent ' s Brief , K^i^^-^' 

The Board's disinclination tp promulgate 'rules, cojjiUJMra' with the overturning of 



Its decision In the Yeshlv^ University cas^,. has left^the fieldrof- higher education 

^ ■ '. - - ■ r r ^--v:" ' ' ' r 

labor, relations in di^rray. TJie Tack of gitidelines and lead eiTahlp from the ?oard, / 
if it conrsjlnues, will unquestionably lead to further 1 it iga t ioir ^^in both the private 



and public s 



l?rtor 



s as colleg 



and universities i^eek^to disehfr^chise their faculty 
unions by using the Yeshiva a^ument . \he Board should work closely waTth educators 
and other prof essionals' to develop* mlj^s and guidelineis . so that further Resources, 
already scarce in higher education, need not be spent in duplicative litigation. 
Otherwise, "^court decisions such as that of the Yeshiva case, rather than the inf o^ed 

<» :- > ' 

agreements of- faculty sirid administrators, will determine labor pi^actices on college 



campuses. 

Few professionals request th%t their profes^sion be regulated by any rule^ save 
those developed by the profession K^lf. It would benefit all concerned- if the 
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Inform^tlon connection ^nd public comment requirements of admini strati /e rulemaking 



wWe used to address a^rwlcl^rify the issues-legal, economic, and political--that 

enl^l the determin^^^f faculty status in academic management. ^ ' ' . 

. . ' ' . ■ ' • i * . . - ■• 

Contilusion ' ' ' ' 

)'- '/. . \, •■ ■ 1 r" 5 , ■ 

The relationship between the f ac\lty ',s status^^is professionals and their, role 
w/thin a bureaucratic organization has been a source of friction and misunderstanding 
for decades>sThe lines of authority within a colldge or university are tangled in 
academic value ystems, professional allegiances 'to disciplines rather' than to an 
organization, .ant t^|. substantial independence enjoyed by faculty mem^bers to conduct 
their prof ess^alj&ctivlitie] virtually unsupervised. The 'imposition of a bilateral 
highrjr-st7uctured-colle/t^ bargaining model developed -for use by business^ 
industry has exacerbated th^ frictigji and misunderstanding already existing^ween 
^ manag^ent ^(administration) and Employees (^jAc^ty) . That" this Misunderstand ing^ 

extends beyond the univers'ity campus 'is evidenced by th ^shiva. University decision, 
^his decision, if affirmed by the U.S. Supreme Court, will h^ve\erious con- 
, sequences for the employee rights of all college and university faculty, for it 
^ denies faculty the right to bargai| collectively with their employer unless they, 
choose to abdicate their. prof essional responsibility to advise' the administration 
on\matters of fhstitutional policy.; This forced choice is an unacceptable one that 
faculty should not be" required -to make, in order to ensure that fejieir interests as ' 



employees, as well as their profepional interests, ^re adequately represented. 
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